SENIOR MOMENTS BY MONICA FRANKLIN

5 Common Elder Law Blunders
It is difficult, if not impossible, for the general practitioner to stay
current on all aspects of the law that affect families. In other words,
it’s easy to blunder. Consider the following scenarios and how you
might handle them:
Blunder #1: Let’s transfer the home to the children so the
government or nursing home won’t get it! Transferring the home to

“We advise our clients
that a prenuptial agreement
is helpful in the event of
divorce or death, but
what about disability?”
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the children is usually a mistake
because the aging client may need
nursing home or assisted living care
within five years following the transfer.
If that is the case, she will not be able to
access Medicaid to pay for her care due
to the transfer of the home. There are
exceptions to this rule, but those exceptions are limited.1 There are ways to
preserve assets without jeopardizing the
client’s care needs such as using a
pooled trust to set aside funds for the
client. In the case of a married couple,
transferring assets to the well spouse
and planning for her disability through
the purchase of long-term care insurance is another means to preserve
assets, including the home.
Blunder #2: Let’s give those kids
some of their inheritance now while
the folks are still alive and can see
them enjoy it … and so the government or nursing home won’t get it!
Making gifts of up to $13,000 for each
child annually is fine for gift tax
purposes, though let’s be clear: an estate
must exceed $1 million dollars to be
taxable. Those clients should be planning
to pay for their long-term care privately,
or with long-term care insurance.
That same gift becomes a goof when a
client needs to access the Medicaid
program within the following five years
to pay for long-term care. If she makes
the annual gifts, then needs Medicaid in
the five years following the last gift, she
will be penalized. That penalty can be

quite severe because the penalty period
only begins to run when the applicant is
“otherwise eligible” for Medicaid.2
Rather than making annual gifts, those
of more modest means should probably
save their money to pay for long-term
care, especially when there is no longterm care insurance. Having the
resources to pay for care provides so
many more options for meeting an
elder’s care needs.
Blunder #3: Let’s protect your
disabled child from losing his public
benefits by leaving your estate to big
sister, and she will make sure he
receives all the care and support he
needs. This heart warming blunder
assumes that the well sibling will do the
right thing and take care of the disabled
child. Unfortunately even the most
sainted “well child” may become unwell,
suffer an early death, jointly title assets
with spouse, endure a divorce, or file for
bankruptcy. The disabled child’s share of
the inheritance would not be protected
in any of these events.
A more effective estate planning
strategy is to establish a special needs
trust for the disabled child. This trust
may be included in the parent’s will or
established as a stand-alone trust with
the will directing a bequest to the special
needs trust.
Blunder #4: Let’s create a prenuptial agreement so we can protect the
well spouse from having to pay for
the disabled spouse’s assisted living
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or nursing home care. We advise our
clients that a prenuptial agreement is
helpful in the event of divorce or death,
but what about disability? While
spouses may agree that each will be
responsible for his/her long-term care,
the prenuptial agreement is useless if
one spouse applies for Medicaid.
Medicaid is a joint federal and state
program that pays for nursing home care
when a client meets the medical and
financial requirements. Medicaid does
not consider a prenuptial agreement.
Instead, the Medicaid program considers
the resources of both spouses. While
there are some protections for the well
or “community” spouse, those protections are insufficient to truly protect the
community spouse.
Blunder #5: Let’s keep things real
simple, so just name spouses as sole
agents on your powers of attorney

and wills. Failure to appoint a successor
agent under a power of attorney is a
blunder because often that lone agent
dies, becomes disabled or refuses to
serve. If the client has diminished
capacity, a conservator may even be
needed. When drafting estate planning
documents such as wills and powers of
attorney for finances and health care,
appointing one or two successor agents,
trustees and executors helps to avoid
this legal quagmire.

money, and less ability for a “do-over” for
these issues later. There is a great opportunity to create blessings instead of blunders for our elders.
MONICA J. FRANKLIN is a certified elder law
specialist. She has assembled a multidisciplinary
team to serve east Tennessee’s elderly and
disabled clients through: Life Care Planning,
Estate Planning and Conservatorships. Email:
Monica@MonicaFranklin.com or
www.MonicaFranklin.com.

Notes
Although we do not have a crystal ball,
we do not need one to recognize that as
we age, there is a very good chance we
will all need more help and care. Positioning older clients to both assure they
have optimal access to all resources available and to avoid unnecessary drama and
expense will best serve their needs. Practically speaking, there may be less time, less
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See also “Saving Momma’s Home: 10 FAQs
about Nursing Home Medicaid,” which may be
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book.html.
2. “How the Deficit Reduction Act of 2005
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At the end of the day...

If you answered no to any of these questions,

Who’s Really Watching
Your Firm’s 401(k)?

contact the ABA Retirement Funds Program to
learn how to keep a close watch over your 401(k).

And, what is it costing you?
Who’s Watching Your Firm’s 401(k)?

Phone: (800) 826-8901
email: contactus@abaretirement.com
Web: www.abaretirement.com

• Does your firm’s 401(k) include professional
investment fiduciary services?
• Is your firm’s 401(k) subject to quarterly
reviews by an independent board of directors?
• Does your firm’s 401(k) feature
no out-of-pocket fees?
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The American Bar Association Members/Northern Trust Collective Trust (the “Collective Trust”) has filed a registration statement (including
the prospectus therein (the “Prospectus”)) with the Securities and Exchange Commission for the offering of Units representing pro rata
beneficial interests in the collective investment funds established under the Collective Trust. The Collective Trust is a retirement program
sponsored by the ABA Retirement Funds in which lawyers and law firms who are members or associates of the American Bar Association,
most state and local bar associations and their employees and employees of certain organizations related to the practice of law are eligible
to participate. Copies of the Prospectus may be obtained by calling (800) 826-8901, by visiting the website of the ABA Retirement Funds
Program at www.abaretirement.com or by writing to ABA Retirement Funds, P.O. Box 5142, Boston, MA 02206-5142. This communication
shall not constitute an offer to sell or the solicitation of an offer to buy, or a request of the recipient to indicate an interest in, Units of the
Collective Trust, and is not a recommendation with respect to any of the collective investment funds established under the Collective Trust.
Nor shall there be any sale of the Units of the Collective Trust in any state or other jurisdiction in which such offer, solicitation or sale would
be unlawful prior to the registration or qualification under the securities laws of any such state or other jurisdiction. The Program is
available through the Tennessee Bar Association as a member benefit. However, this does not constitute an offer to purchase, and is in
no way a recommendation with respect to, any security that is available through the Program
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